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Montana Legislative Services Division FAX (406) 444-3036
Legal Services Office

TO: Environmental Quality Council
FROM: Helen Thigpen, Staff Attorney
RE: EQC Administrative Rule Review
DATE: June 28, 2012

1. EQC Rule Review

The EQC plays a significant role in the administrative rulemaking process and is required to
review administrative rules from several agencies. As part of this process, legal staff for the
EQC notifies the EQC of proposed, amended, or repealed administrative rules and of any
concerns regarding the rulemaking process.

The EQC is responsible for reviewing administrative rules from the following agencies:

¢ Department of Environmental Quality (DEQ)
e Department of Fish, Wildlife, and Parks (FWP)
.‘ e Department of Natural Resources and Conservation (DNRC)

The EQC 1s also responsible for reviewing administrative rules from the entities and boards
administratively attached to these agencies, including the following:

» Board of Environmental Review
e Board of Oil and Gas Conservation
o Fish, Wildlife, and Parks Commission

There are several possibilities for EQC involvement in the rulemaking process. The EQC may
take one or any combination of the following actions:

® Request an agency's rulemaking records for checking compliance with MAPA. Section
2-4-402(2)(a), MCA.

e Prepare written recommendations for the adoption, amendment, or rejection of a rule and
submit those recommendations to the agency proposing the rule and submit oral or
written testimony at a rulemaking hearing. Section 2-4-402(2)(b), MCA.

e Require that a rulemaking hearing be held in accordance with the provisions of sections
2-4-302 through 2-4-305, MCA. Section 2-4-402(2)(c), MCA.

e Institute, intervene in, or otherwise participate in proceedings involving Title 2, chapter 4,
MCA, in state and federal court and before administrative agencies. Section 2-4-

. 402(2)(d), MCA.
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Review the incidence and conduct of administrative proceedings. Section 2- 4 -402(2)(e),

MCA.

Poll the Legislature by mail to determine whether a proposed rule is consistent with the
intent of the Legislature. The results of the poll are admissible in any court proceeding
involving the validity of the proposed or adopted rule. Sectlons 2-4-403 and 2-4-404,

MCA.

Require an economic impact statement relating to the adoptlon ofarule. Section 2-4-

405, MCA.

Object to all or some portlon of a proposed or adopted rule and delay the adoption of the
rule for 6 months or delay the effective date of the rule until the day after final
adjournment of the next legislative session. Sections 2-4-305(9), 2-4-306(4)(c), and 2-4-

406(4), MCA.

Recommend a rule adoption or change. Section 2-4-411; MCA.

Update on Current Agency Administrative Rulemaking Activity

**(Current through June 28, 2012)**

A. Department of Environmental Quality

Visit http:/deq.mt.gov/dir/legal/default. mepx for electronic access to DEQ rule notices.

p-m.

Agency Legal Services
Bureau, Department of
Justice, 1712 Ninth
Avenue, Helena,

‘| Montana

MAR Notice No. | Public Hearing Date Where Comment Purpose
Due Date :
17-334 July 12, 2012, at 11:00 | Room 35, Metcalf July 12, 2012 | (Board of Environmental
am. Building, 1520 East Review) (Air Quality) Notice of
Sixth Avenue, Helena, Public Hearing on Proposed
Montana Amendment - Definitions -
Review of Major Stationary
Sources and Major
Modifications--Source
Applicability - Exemptions.
17-335 July 12,2012, at 1:30 Conference Room, July 12, 2012 | (Board of Environmental

Review and the Department)
(Reclamation) (Water Quality)
(Subdivisions) (CECRA)
(Underground Storage Tanks)
Notice of Public Hearing on
Proposed Amendment and
Repeal - Department Circular
DEQ-7 - Definitions -
Incorporations by Reference - C-
3 Classification Standards -
General Treatment Standards -
General Prohibitions - Water-
Use Classification - Descriptions
for Ponds and Reservoirs
Constructed for Disposal of Coal
Bed Methane Water - G-1
Classification Standards.




12-336

July 27,2012, at 9:00
a.m.

Room 111, Metcalf
Building, 1520 East
Sixth Avenue, Helena,
Montana

August 7,
2012

(Board of Environmental
Review and the Department)
(Water Quality)
(Subdivisions/On-Site
Subsurface Wastewater
Treatment) (Public Water and
Sewage System Requirements)
(Solid Waste Management)
Notice of Public Hearing on
Proposed Amendment -
Definitions - Exclusions From
Permit Requirements -
Subdivisions - Wastewater
Treatment Systems - Plans for
the Public Water Supply or
Wastewater System - Fees -
Operation and Maintenance
Requirements for Land
Application or Incorporation of
Septage - Grease Trap Waste -
Incorporation by Reference.

Proposed Rules After Public Hearing But Prior to Final Adoption:

MAR Notice No. | Public Hearing Date Where Comment Purpose
Due Date
17-276 NA NA November 8, Notice of Extension of Comment
2011 Period on Proposed Amendment
— Outstanding Resource Water
Designation for the Gallatin
River
B. Department of Fish, Wildlife, and Parks

Visit http:/fwp.mt.gov/news/publicNotices/armRules/ for electronic access to FWP rules

notices.

Proposed Rules After Public Hearing But Prior to Final Adoption:

MAR Notice No.

Public Hearing
Date

Where

Comment Due Date

Purpose

- 12-375

NA

NA

April 13,2012

Notice of Public
Hearings on
Proposed
Amendment and
Adoption — Upland
Game Bird
Enhancement
Program.

12-376

NA

NA

June 1, 2012

Notice of Public
Hearings on
Proposed Adoption -
Bodies of Water




Identified as

1 Contaminated Wlth

Eurasian
Watermilfoil.

12-377

NA

NA

June 22, 2012

(Fish, Wildlife and
Parks Commission)
Notice of Public
Hearing on Proposed |-
Amendment -
Adding Tilapia as a
Controlled Species.

12-378

NA

NA

June 29, 2012

(Fish, Wildlife and
Parks Commission)
Notice of Public
Hearing on Proposed
Adoption - Deer
Licenses Separated
From Nonresident
Big Game
Combination
Licenses.

12-379

NA

NA

June 29, 2012

(Fish, Wildlife and
Parks Commission)
Notice of Public
Hearing on Proposed
Adoption - License
Auctions and
Lotteries.

C.

'Department of Natural Resources and Conservation

Visit _trg //www.dore.mt.gov/PublicInterest/Notices/Default. asp#AdmmRule for electromc
access to DNRC rules notices.

Notice of Proposed Rules With Upcoming Public Hearings

MAR Notice No. Public Hearing Where Comment Due Date | Purpose
Date
36-22-144 July 11, 2012, at Director’s July 19, 2012 - (Board of Land
1:00 p.m. Conference Room, Commissioners and
-| Department of the Department)
Natural Resources Notice of Public
and Conservation, Hearing on Proposed
1625 Eleventh Adoption - State-
‘| Avenue, Helena, Owned Navigable
_ Montana Waterways.
36-22-167 July 19, 2012, at Fred Buck July 19,2012 Notice of Public
1:00 p.m. Conference Room, Hearing on Proposed
Water Resources Repeal, Amendment,
Building, 1424 and Adoption - Dam
Ninth Avenue, Safety - Permitting,
Helena, Montana
2180 HHEA
Dieq 1 .




PO BOX 201706
Helena, MT 59620-1706
(406) 444-3064

Montana Legislative Services Division FAX (406) 444-3036
Legal Services Office

TO: Water Policy Interim Committee and Environmental Quality Council

FROM: Helen Thigpen, Staff Attorney

DATE: June 28,2012

RE: Senate Bill 35 (2011) administrative rule update -- MAR Notice No. 36-22-144

I. Background

On June 21, 2012, the Department of Natural Resources and Conservation (DNRC)
published MAR Notice No. 36-22-144, which proposes several new rules to implement the
provisions of Senate Bill No. 35 (2011). SB 35 was enacted as Chapter 359, Laws of 2011, and
took effect on October 1, 2011. SB 35 was introduced at the request of the Water Policy Interim

‘ Committee (WPIC) and the Environmental Quality Council (EQC). Generally, the purpose of

| SB 35 was to "clarify the process for the use of the beds of navigable rivers and how the state

! should be compensated for that use”. SB 35 is codified in Title 77, chapter 1, part 11.
\
|

SB 35 requires a person proposing to use the bed of a navigable river to obtain a lease,
license, or easement from the DNRC. In addition, SB 35 provides that a person who has
historically used the bed of a navigable river may continue using the bed of the river if certain

. statutory requirements are satisfied. 1f a river has already been deemed navigable, a person must
file for authorization to use the bed by July 15,2017. If a river is deemed navigable after
October 1, 2011, a person must file for authorization to use the bed within 5 years after the date
notice is issued by the DNRC.

The notice requirement is set forth in 77-1-1114, MCA, and requires the DNRC to notify
‘ persons owning property adjacent to rivers determined to be navigable as of October 1, 2011.
| For rivers determined to be navigable after October 1, 2011, the DNRC must also notify adjacent
| property owners. However, the 5-year period within which a person must file for authorization
| to use the riverbed does not begin to run until the DNRC issues the notice. See 77-1-1114,
MCA.

Section 77-1-1117, MCA, states that the Board of Land Commissioners (Board) shall
adopt rules to implement SB 35. Specifically, 77-1-1117, MCA, provides:

77-1-1117. Board te adopt rules. To fulfill the requirement of this part, the
board shall adopt rules to:
(1) determine the full market value for the use of the bed of a navigable
river and establish a minimum payment for leases and easements;
| (2) allow an applicant to choose to apply for a lease, license, or easement
depending on the type of proposed use and the duration of the use; and




(3) allow the holder of a lease, license, or easement to relocate or increase
the size of a footprint based on natural relocation of a navigable river or other
factors. . ' ’

During the course of the intetim, members of the Environmental Quality Council (EQC) and the
WPIC expressed concern about the delay of the adoption of the rules to implement SB 35. Asa
result, committee staff has updated the EQC and WPIC on the status of the rulemaking on
several occasions. During the March WPIC meeting, the committee again requested to be

.appraised of the status of the rulemaking. At that time, staff noted that SB 35 did not denote a
specific time by which the DNRC had to adopt the rules. Staff did note, however, that SB 35
required DNRC to provide notice of the requirements of the bill to persons owning property-
adjacent to rivers that were deemed navigable as of October 1,2011. To staff's knowledge, these
notices have not been sent to property owners.

IL. MAR Notice No. 36-22-144 -- In the matter of the adoption of New Rules I through
VIII pertaining to state-owned navigable waterways.

As noted above, the DNRC recently published a proposal notice to adopt several new rules to
implement SB 35. The proposed rules address several items, and the pertinent provisions are
summarized as follows: :

. Proposed Rule I provides several definitions, including a definition of "navigable river".
This definition is consistent with the definition provided in SB 35, which provides that a
"navigable river" is "a river adjudicated as navigable by a court of competent
jurisdiction". :

. Proposed Rule II relates to the purpose and applicability of the rules. It provides, in part,
that the DNRC may issue a lease, license, or easement for the use of a bed that has not yet
been adjudicated as navigable. The interest conveyed is a contingent right to use the bed
based upon the validity and extent of the Board's title to the riverbed. -

. Proposed Rule III is a severability section, meaning that if any rule or a part of rule is
determined to be invalid, the remaining valid parts of the rule or rules remain in effect.
e Proposed Rule IV addresses the authorization for the use of navigable "waterways" and
addresses several items, including the uses that do not require prior written authorization
from the DNRC. Proposed Rule IV also provides that the DNRC is exempt from the
provisions of Title 75, chapter 1, parts 1 and 2, MCA (the Montana Environmental Policy
Act), when the issuance of a lease, license, or easement is subject to further permitting
under Title 75 or Title 82. »

. Proposed Rule V outlines the fees for the application ($50) and establishes the annual fee
for a land use license ($150), the fee for a lease, which is the "greater of the product of the
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lease rate multiplied by the calculated market value of the footprint of a minimum fee of
$150", and the fee for an easement. For additional information on the fee for an
easement, see subsection (6) of Proposed Rule V. Finally, Proposed Rule V specifies the
funds in which the revenue will be deposited.

Proposed Rule VI outlines the terms for the lease, license, or easement. A license for a
noncommercial or nonresidential lease is 10 years or less; a lease for a commercial or
residential use is 99 years; and an easement for use that serves a public purpose is

permanent.

Proposed Rule VII provides that the size of a footprint may be relocated or increased in
size and outlines the specific procedures the DNRC will follow when determining
whether to authorize the relocation or increase. Subsection (8) exempts the relocation or
increase in the size of a footprint for historic use from the provisions of the Montana
Environmental Policy Act (MEPA). ’

Proposed Rule VIII addresses the historical use of navigable riverbeds as provided in SB
35 and outlines the circumstances in which the rule does not apply. Proposed Rule VIiI
also describes the type of evidence that may be submitted to demonstrate the historic use
of the footprint, including aerial photographs, construction or engineering documents and
a water right pertinent to the structure to be permitted.

Analysis

Legal staff has reviewed MAR Notice No. 36-22-144 for compliance with the Montana

Administrative Procedure Act (MAPA),' and it appears that aspects of proposed Rule VII may
incorporate additional or contradictory requirements that were not provided in SB 35.
Specifically, proposed Rule VII exempts the relocation or increase of the size of a footprint for
the historic use of the bed of a navigable river from MEPA. SB 35, however, does not
specifically exempt the relocation or increase of the size of a footprint from MEPA.

MAPA provides that a rule is not valid or enforceable unless it is "consistent and not in

conflict with the statute” that the rule implements. Section 2-4-305(6)(a), MCA. As such, "the
courts have uniformly held that administrative regulations are out of harmony with legislative
guidelines if they: (1) engraft additional and contradictory requirements on the statute; or (2) if
they engraft additional, noncontradictory requirements on the statute which were not envisioned
by the legislature." Mont. Soc'y. of Anesthesiologists v. Bd. of Nursing, 2007 MT 290, 339 Mont.
472,171 P.3d 704 (2007). A rule must also be "reasonably necessary to effectuate the purpose of
the statute". Section 2-4-305(6)(b), MCA.

'See 75-1-324, MCA (Duties of environmental quality council), which requires the EQC

to review administrative rules.
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' In this case, the proposed adoption of subsection (8) of Rule VII does not appear to
comply with the requirements outlined above. Subsection (8) provides that:

Relocation and expansion of a footprint under a lease, license, or easement which
represents a historic use under [New Rule VIII] is exempt from the Montana
Environmental Protection Act (MEPA), 77-1-201, et seq., MCA, and the
Antiquities Act, 22-3-401, et. seq., MCA. (Emphasis added).

As such, this means the DNRC would not have to comply with MEPA if a person who has

‘historically used the bed of a navigable river seeks to relocate or increase the size of a footprint.

A footprint is defined in proposed Rule I as "(a) an area which may be occupied by a structure;
(b) an area which may be occupied for the construction or maintenance of a structure; or (c) an
area of the bed of a navigable river below the low-water mark as provided in 70-16-201, MCA,
which may be modified for a private use".

Section 77-1-1116(2)(a), MCA, provides that "the holder of a lease, license, or easement
under 77-1-1112 or 77-1-1115 may relocate or increase the size of a footprint and associated
facilities due to the natural relocation of a navigable river or other factors". (Emphasis added).

- This section authorizes either a historic user or a new user to relocate or increase the size of a

footpnnt, but the DNRC must be notified in writing when a footprint or associated facilities "are
proposed to be relocated or increased in size". (Emphasis added). ‘

The question; then, is whether MEPA applies to a lease, license, or easement for the -
historic use of a footprint or a new footprint and, similarly, whether MEPA applies to a proposal

‘to relocate or increase the size of the footprint. Under 77-1-121(1), MCA, the Board and the

DNRC are required to comply with MEPA when implementing Title 77 if either entity is actively
proposing a sale or exchange or to issue a nght-of-way, easement, placement of improvement,

. lease, license, or permit or if either entity is "acting in response to an application for an

authorization for a proposal". However, this requirement does not apply to an authorization for
the historic use of a footprint. See 77-1-121(1), MCA. Therefore, 4 lease, license, or easement
for the historic use of a navigable riverbed is not subject to MEPA review.

While the issuance of lease, license, or easement for historic use does not tngger MEPA,
the exemption provided in 77-1-121, MCA, is silent on the expansion or increase in the size of a
footprint. Nevertheless, subsection (8) of proposed Rule VII specifically exempts the relocation
and increase in the size of a footprint for historic use from MEPA. The exemption from MEPA
for historic use may be logical given that the impacts that would be reviewed under MEPA have
already occurred. However, the same may not be true for the expansion or increase in the size of
a footpnnt In addition, 77-1-121(1), MCA, does not appear to exempt the relocation or increase
of the size of a footprint from MEPA review if the Board or DNRC are acting in response to an
application for an authorization for a proposal. Given that 77-1-1116(2)(b)(i), MCA, provides
that the holder of a lease, license, or easement is to notify the DNRC "when a footprint or
associated facilities are proposed to be relocated or increased in size," it is possible that the
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Board and DNRC could be acting in response to an application for an authorization, which
appears to trigger MEPA.

IV. Conclusion

Proposed Rule VII appears to add additional provisions to the statute (77-1-121, MCA)
that exempts the application of MEPA to a lease, license, or easement for a historic footprint by
also exempting the relocation and increase in the size of a footprint from MEPA. As aresult, it
appears that proposed Rule VII adds or engrafts additional and perhaps contradictory
requirements to the statute. These requirements may be invalid or deemed unenforceable under

MAPA.
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